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unilaterally removed four doctors from CWA’s negotiations unit of

professional employees and reduced their compensation, hours, and

benefits and when it did not provide requested information

concerning the doctors’ current employment status. The charge

makes these specific assertions:

1. CWA represents all profes
employees employed by the
Department of Human Servi
including physician speci
clinical psychiatrists.

lists and

2. In or about March 1995 th
physician specialists and
clinical psychiatrist wer
from their unclassified p
with Trenton Psychiatric

ee
one
laid off

3. Prior to their layoff, th
doctors had been assigned
Medical Officer on Duty (
program and worked a 4:30
8:30 a.m. shift.

4. The four doctors covered
hour shift, 7 days a week
rotating basis.

5. After the layoff of the £
doctors in or about March
doctors continued to perf
services at Trenton Psych
Hospital on the 4:30 p.m.
a.m. shift.

6. When CWA questioned Depar
Human Services representa
concerning the continued
utilization of doctors wh
laid off from their uncla
positions, it was express
to CWA that the doctors w
used on a consultant basi
independent contractors a

had been
sified

y stated
re being
as

d were
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10.

11.

12.

13.

2003-56

therefore not included in
negotiations unit and wer
subject to the terms and

of the collective negotia
agreements in effect betw
and the State.

In or about July 1996, CW
for the first time, that
doctors in question might
independent contractors,
be part-time employees of
Department of Human Servi

By letter dated July 17,
Steven P. Weissman to Dav
Collins, CWA requested
clarification as to the s
the four doctors.

By letter dated July 29,
Collins stated that he wo
into the matter.

Thereafter, in September

Weissman ingquired whether
had determined whe
doctors in question were

utilized as independent c¢
or whether they were empl
the Department of Human S

Collins was unable to pro
definitive answer to this

By letter dated January 6,
Weissman advised OER that
the State could confirm t
doctors were independent
contractors and not emplo
performing bargaining uni
CWA would be compelled to
unfair practice charge on
behalf.

As of February 25, 1997 t
of New Jersey has not con
whether the four doctors

CWA’'s
not
onditions
ions

en CWA

learned,
the] four
not be
ut might

the
es.

996,
d

from

atus of

996,
1d look

996
Collins
her the
eing
ntractors
vees of
rvices.

ide a
inquiry.

1997
unless
at the

ees
work,
file an
their

e State
irmed
aid off
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14.

15.

16.

17.

18.

2003-56

from their unclassified positions
in March 1995 are performing
services as independent contractors
or are performing services
employees of the Departmer
Human Services.

Upon information and belief, the
four doctors in question are
employees of the Department of
Human Services and are no
independent contractors.

The sole basis for laying|off the
four doctors in question was to
save money. After the layoff of
the four doctors, the same services
had to be rendered in connection
with the Medical Officer
program. The nature of t
program did not change af
1995.

their terms and conditions
employment by reducing thei
of compensation and benef
employer also refused to
with CWA over these change

For the reasons set forth
preceding paragraphs the
charge is timely filed.
Representatives of the Department
of Human Services affirmatively
represented to CWA that the doctors
in guestion were providing services
as independent contractors. CWA
relied upon this representation.

The failure of the State to provide
information concerning the
employment status of the four
doctors in question violates
N.J.S.A. 34:13A- 5.4(a) (1) and (5).
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19. If the four doctors are en
of the Department of Human
Services, the State’s unil
reduction in their compens
hours and benefits, and th
unilateral removal of the
from CWA’'s negotiations ur
violated N.J.S.A. 34:13A-5
and (5).

[=

On September 11, 1997, a Complaint

issued.
four doctors in March 1995 that they had
perform medical services at the Departmen
(*“DHS”) and that CWA’s attorney and OER’¢€

exchanged letters; but it denied the char

allegations. The Answer also raised seve

that the charge was untimely.

On April 14, 1998, the State filed &

judgment, asserting that the charge was U

referred to Hearing Examiner Elizabeth J.

parties filed stipulations, exhibits and

On April 19, 2000, the Hearing Exami

judgment on some, but not all, paragraphs

2000-8, 26 NJPER 251 (931099 2000). Cong

was untimely to the extent it contested t
15-17,

she dismissed paragraphs 2-7, and

charge was timely to the extent it sought

the four doctors’

The State’s Answer admitted that

current employment stat

ployees
1
lateral
>ati0n,

le State’s
doctors
11t

.4 (a) (1)

ind Notice of Hearing

it had terminated the
independently elected to
1t of Human Services

3 Deputy Director had
rge’s remaining

including

»ral defenses,

y motion for summary

intimely. The motion was
McGoldrick. The
briefs.

.ner granted summary

3 of the Complaint. H.E.
rluding that the charge
the March 1995 layoff,
19. Concluding that the
information concerning

us, she scheduled a
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hearing on the remaining paragraphs.

special permission to appeal these interl

N.J.A.C. 19:14-4.8(e).

Trying to reach a settlement,

and received several postponements of the

being unsuccessful,
parties examined witnesses,

hearing briefs by May 20, 2002.

On October 23, 2002,

H.E. No. 2003-6, 28 NJPER 429

State violated 5.4a(l) and (5) by not prd

information about the doctors’

rejected a contention that this claim had

State’s providing the information after t
she recommended that the State be ordered
its violation.

On November 1, 2002, the State filed
that the allegations concerning the reque
untimely, unproven and moot.

On December 4, 2002, after receiving

CWA filed exceptions. It asserts that pa

Neij

the psz

a hearing was held or

introduced ex

the Hearing Exs

(433157 20¢

current en

ther party sought

ocutory rulings.

irties mutually requested
> hearing. Those efforts

1 January 31, 2002. The

chibits, and filed post-
iminer issued her report.
2). She found that the
widing CWA with
nployment status. She
1 been mooted by the

the charge was filed and

1 to post a notice about

1 exceptions. It asserts

>st for information were

y an extension of time,

airtial summary judgment

should not have been granted because there was a factual dispute

over whether DHS representatives prevente

>d CWA from filing an
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earlier charge by falsely representing tt
consultants rather than employees.

On December 9, 2002, the State replij

It asserts that summary judgment was prog
did not file its charge within six months
change in the doctors’ employment status

CWA received an extension of time ur
respond to the State’s exceptions.

Howey

filed.

We have reviewed the record, includi

submitted in connection with the summary
exhibits submitted at the hearing, and tt

hearing. The record supports the finding

Examiner’s summary judgment report (H.E.
her post-hearing report (H.E. No. 2003-6
incorporate them.

We add the full texts of the letters

attorney,

Steven P. Weissman, and the Std

Coordinator, David Collins.

On July 17, 1996, Weissman wrote thi
On March 3, 1995, three Physici
and one Clinical Psychiatrist 1
from Trenton Psychiatric Hospit
their layoff they had been assi
Medical Officer on Duty (MOD) g
worked a 4:30 p.m. to 8:30 a.m.
four doctors covered the sixtee

seven days a week, on a rotatin

D

1til January 21, 2003

/er,

7.

nat the four doctors were

led to the exceptions.

perly granted because CWA

of learning of the

to

o response was

ng the documents

judgment motion, the

1e transcript of the

yjs of fact in the Hearing

No. 2000-8 at 3-10) and

at 3-7). We adopt and

3 exchanged between CWA's

1te’s Employee Relations

s letter to Collins:

an Specialists
were laid off
al. Prior to
gned to the
rogram and
shift. The
:n hour shift,
g basis.
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On July 29,

2003-56

It is my understanding that a ¢
filed and processed in this mat
the four doctors were laid off
offered the opportunity to cont
the 4:30 p.m. to 8:30 a.m. shil
represented to CWA by managemer
doctors were to be used on a c¢
as independent contractors and
not included in CWA’s negotiati

I recently had occasion to meet
affected doctors. At that meef
learned, for the first time, tk
doctors, who continue to staff
8:30 a.m. shifts, are not treat
independent contractors, but az
as employees of the Department
Services. Presumably, OER was
this was the case.

Based upon this recently acquiz
information, it is clear that
the four doctors was unlawful.
purpose was to circumvent the {
collective negotiations agreems
paying the doctors contractuall
salaries and benefits. Accordi
demands that the doctors be rej
their permanent full time posit
made whole for all lost wages
In addition, CWA should be rein
dues monies that would have beg
Union had the doctors not been

Please look into this matter ar
how OER intends to proceed. TIf
from you within ten days from t
this letter I will assume that
no intention of rectifying this
will initiate action in an appil

1996, Collins wrote this

I am in receipt of your July 1]
regarding the above captioned 1
this office was not aware of t}
specifics cited in your letter
layoff of these unclassified e

Jjrievance was
rter. After
they were
rinue covering
Ft. It was

1t that the
nsultant basis
were therefore
lons unit.

- with the four
cing CWA

nat the four
4:30 p.m. to
red as

re being paid
of Human

not aware that

red
rhe layoff of
Its only
rerms of the
2nt and avoid
ly guaranteed
ingly, CWA
instated to
rions and be
and benefits.
nbursed for all
2n paid to the
laid off.

1d let me know
I do not hear
rhe date of

the State has
problem and
ropriate forum.

D

o
D

7, 1996 letter
natter. As
ne particular
as per the
nployees, I

response to Weissman:
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1997.

have forwarded a copy of your

Department of Human Services.

me state that if what you say

is true, I find it incredible

professional individuals took

being it to your attention. A
I will look into this matter,

gap between the layoff and you
problematic.

On January 6, 1997, Weissman wrote

that you would look into this
back to me. CWA has held off
legal actions based on your le
unless you can confirm that th
gquestion are in fact independe
and are not employed by the St
bargaining unit work, CWA will
to file an unfair practice cha
behalf with PERC.

Receiving no response, CWA filed th

N.J.S.A. 34:13A-5.4¢c states:

[N]Jo complaint shall issue bas
unfair practice occurring more
prior to the filing of the cha
person aggrieved thereby was p
filing such charge in which ev
period shall be computed from
no longer so prevented.

We must determine whether this stat

CWA from seeking relief on either or bot

in its charge. Those claims are: (1) t

employment conditions and their removal

1995; and (2) the failure to provide the

doctors’

employment status requested by

etter to the
However, let

n your letter
hat these four
6 months to
stated, while
he 16-month
letter is

%his letter to Collins:

By letter dated July 29, 1996 ﬁou advised me

atter and get
iling any
ter. However,
doctors in
t contractors
te performing
be compelled
ge on their

s charge on March 4,

d upon any

than 6 months

ge unless the

evented from

nt the 6 month

he day he was

te of limitations bars
of the claims asserted
e change in the doctors’
rom CWA’s unit in March

information about the

WA in July 1996 and
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January 1997.

We will set forth the stan

10.

1dards for assessing the

timeliness of unfair practice charges generally and then apply

those standards to each claim separately.

A. The Standards For Assessing Timeline

S

Section 5.3 does not rigidly bar rel
action arising more than six months befor
charge may still be filed if the charging
from filing a charge on time and the six
begin to run until the charging party was
prevented.”

In determining whether a par

filing an earlier charge, the Commission

consider the circumstances of each case g
Legislature’s objectives in prescribing t
particular claim. The word “prevent” oxrd
beyond a complainant’s control disabling
timely charge, but it includes all relevs
bearing upon the fairness of imposing the

pu

Kaczmarek v. New Jersey Turnpike Auth.,

Relevant considerations include whether &
timely relief in another forum; whether t
fraudulently concealed and misrepresented
an unfair practice; when a charging party

known the basis for its claim;

between the contested action and the chaz

.ief on all causes of
re a charge was filed. A
] party was “prevented”
month period will not

s “no longer so

'ty was “prevented” from
must conscientiously

nd assess the

the time limits as to a
linarily connotes factors

him or her from filing a

ant considerations

D

statute of limitations.
/7 N.J. 329 (1978).

» charging party sought
zhe respondent

1 the facts establishing

7 knew or should have

and how long a time has passed

rge. See, e.dq.

r
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Kaczmarek; City of Margate, P.E.R.C No. 94-40, 19 NJPER 572
(124270 1993); Hoboken Teachers Ass’'n, P.E.R.C No. 91-110, 17
NJPER 331(922145 1991); Barnard Engineering Co., 295 NLRB No. 30,
133 LRRM 1137 (1989); O’Neill Ltd., 288 NLRB No. 147, 129 LRRM
1315 (1988); Burgess Construction Corp., |[227 NLRB No. 119, 95
LRRM 1135 (1977).

B. The First Claim

Summary judgment may be granted if °

pleadings, together with the briefs, affi
documents filed, that there exists no gern
fact and that the movant or cross-movant
requested relief as a matter of law.” N,
In determining whether summary judgment w
CWA’'s first claim, we must view the evide
connection with the motion in the light n
the responding party and we must grant CW

inference. We must then determine wheths

evidence and inferences suffice to permit

.J.A.C.

it appears from the
ldavits and other

uine issue of material
is entitled to its
19:14-4.8(d) .
vas properly granted on
rice submitted in

nost favorable to CWA as
VA every reasonable

the

Y, Sso viewed,

us to resolve the

timeliness issue in CWA’s favor. Brill v. Guardian Life Ins. Co.
of America, 142 N.J. 520 (1995); Margate|

CWA filed its charge on March 4, 1997, two years after the
contested layoff of March 3, 1995. That|charge is untimely

unless CWA was prevented from filing a ckh

prevented until at least September 4, 199

)6,

rarge and continued to be

six months before the
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date it did file its charge.

standards in the preceding paragraph, we

prevented from filing a charge before ths

There is no genuine issue of fact ms
of-limitations analysis. CWA’s assertior
from filing an earlier charge rests solel
by the Manager of Human Resources at Trer
(*“TPH”) in a first step grievance denial
those statements were made. It is also v
evidence was submitted to support the all
and 17 that CWA representatives asked DHS
the doctors’ employment status and were {
consultants or independent contractors.
evidence, the question is whether the sta
step grievance denial prevented CWA from
The answer is no.

The claim that CWA asserted in its 1}
repeated the claim it asserted in its Maj
grievance-related appeals - - that the St
doctors’ employment conditions and erodec
unit.

By the time the grievance was hea:

knew that the four doctors were continuir

program with essentially unchanged duties

5 7

receive health insurance and to remain iz

Applying th

rd on May 1,

12.
le summary judgment

hold that CWA was not

it date.

terial to our statute-

1 that it was prevented
|y on statements written
iton Psychiatric Hospital
It is undisputed that
imndisputed that no
legations in paragraphs 6

N

5 representatives about

rold that they were
Absent any such
atements in the first

filing a timely charge.

March 1997 charge

rch 1995 grievance and
rate had changed the four

1 CWA’s negotiations

1995, CwA

ng to work in the MOD

that they continued to

n the State retirement
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system,
they were employees of TPH,
were contained in a February 15,
of Human Resources.
grievance.

That same manager denied CWA’s grit
His decision stated that the doctors “wer
the State of New Jersey” when the grievar
termination of their unclassified appoint
doctors “former employees”; and “these i1
employees as defined by the Agreement.” 1}
did not stop CWA from continuing to pres:
doctors were employees by appealing the ¢
grievance procedure and then appealing tl
the Department of Personnel. We agree wij
that CWA was not “prevented” by the init]
grievance from filing a timely unfair prs:
its grievance and DOP appeals.

Cf. Stat

Jersey State College Locals, 153 N.J. Suj

and that they were covered by the
a State facil
1995 let

CWA thus had a facti

13.

> Tort Claims Act since
lity. These assurances
rter from TPH’s Manager

hal basis for filing its

svance at the first step.
re no longer employed by
nce was filed; the
Fments rendered the
ndividuals are no longer

However, these statements

—

5 its claim that the
denial to step 2 of the
ne second step denial to
ith the Hearing Examiner
ial denial of the

actice charge as well as
e v. Council of New

91

Der . (App. Div. 1977)

(pending grievance proceedings do not to]
limitations). We also agree that CWA shg
that time about the source of the doctors

specific employment status, especially g

11 statute of

buld have inquired at

b 7

D

compensation and their

lven the tensions between
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the HR Manager’s February 15 letter and }©

denial concerning the doctors’ status.

Even if we assume that the initial ¢

prevented CWA from filing a charge,

as of July 11, 1996. On that date,

four doctors and learned that they were t

employees. Based on that information,
letter to the State'’'s representative empl
the doctors’ layoff was an unlawful attern
collective negotiations agreement; demand
reinstate the doctors to their full-time
whole for all lost wages and benefits; ar
unfair practice charge if no response was
days. As of this date,

if not before, C¥

needed to file its charge. Yet it did ng
eight months later. Compare Margate (Oct
specifying unfair practice allegations ar
remedies required that charge be filed wj

CWA asserts that it reasonably elect
more information about the doctors’ emplq
file an immediate charge. Its July 17 1le
relief rather than information. And the
response, while offering to look into ths

the 16 month gap between the layoff and the letter as a problem

it wa

CWA' g

tl

14.

1is later grievance

lenial of the grievance

1S no longer so prevented

g

D

attorney met with the
peing paid as DHS

ne attorney wrote a
natically stating that
npt to circumvent the
iing that the State
positions and make them
ad threatening to file an

)

D

received within 10

VA had the information it
bt do so until almost
bber 1991 letter

nd intent to pursue

ithin six months).

red to ask the State for
pyment status rather than
demanded

stter, however,

State’s July 29

=3

matter, also stressed
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and thus made clear that the statute of limitations would likely
be raised as a defense to any charge. en the State’s
representative told CWA’s attorney on August 8 that he thought
the doctors were independent contractors | and that he would seek
confirming information from DHS, he did not indicate that the 16
month gap was no longer a problem. Under these circumstances,
CWA was not “prevented” from filing its c¢harge within six months
of its July 11 meeting with the doctors.| CWA was justified in
seeking information about the doctors’ employment status, but
when that information was not promptly received, it should have
filed the charge its July 17 letter had threatened to file if no
response was received within 10 days.? he legislative purpose
of encouraging the diligent pursuit of c%uses of action and

preventing stale claims would be frustraﬁed by not applying the
i

statute of limitations to this claim.

2/ Unlike the union in Barnard Engineering Co., CWA did
have clear notice of the alleged violations of law
asserted in its July 17 letter and no fraudulent
misrepresentations prevented CWA from knowing and
asserting the basis of its charge at that time. 1In
March 1995, it already knew of several indications that
the doctors were employees and its
conversation with the doctors resul
additional knowledge that they were
We similarly distinguish Burgess an
these cases, unlike this one, invol
misrepresentations and complicated
the unions from knowing the basis o
filed. This case would be more com
and O'Neill if evidence had been of
allegations in paragraphs 6 and 17

paid as employees.
O'Neill since

ed fraudulent
chemes preventing
the charge to be

arable to Burgess

ered to support the
f the Complaint.
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For these reasons, we affirm the summary judgment on
paragraphs 2-7, 15-17, and 19 of the Complaint.
C. The Second Claim
The Hearing Examiner upheld CWA’s second claim as both
timely and meritorious. We agree.
CWA’'s second claim is that the State violated its duty to
provide information concerning the doctors’ employment status.
In August 1996, the State’s representative promised to obtain
that information and in January 1997 CWA demanded that the
information be supplied promptly. CWA needed this information to
ascertain whether these doctors were in its negotiations unit and
whether special services employees were being used improperly.
While CWA's first claim sought to litigate an event in the
distant past, the second claim sought to clarify CWA’s current
representational interests. The State’s initial failure to

provide that information promptly turned into a refusal to

provide that information at all within the six month period
before March 4, 1997. Thus this charge #as timely.

The State’s exceptions do not specifically contest the
Hearing Examiner’s determinations that i& was obligated to
provide the information sought and that it did not do so before
the charge was filed (H.E. No. 2003-6 at?12—l3). Nor do its
exceptions specifically contest her detefmination that the

belated supplying of the information at an exploratory conference
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did not make the charge moot (H.E. No.

these determinations. We hold that the

and (5) by not providing the requested ir

the State to post a notice of its violati

ORDER
The State of New Jersey (Department
ordered to:

A.

coercing its employees in the exercise of

them by the Act, particularly by refusing
majority representative, CWA, with relevs
concerning the employment status of assez

1. Refusing to negotiate in good f

terms and conditions of employment, in ps

providing CWA with relevant information ¢
status of asserted employees.
Take this action:
1. Post in all places where notice
customarily posted, copies of the attachse
Appendix A. Copies of such notice shall
the Respondent’s authorized representatiy
and maintained by it for at least sixty
Reasonable steps shall be taken to ensure

not altered, defaced or covered by other

2(

Q
»J

Cease and desist from interferi

17.
03-6 at 13). We adopt
itate violated 5.4 a(l)

iformation and we order

on.

of Human Services) is

ing with, restraining or
rights guaranteed to

j to provide their

ant information

rted employees.

faith with CWA concerning
irticular by not

roncerning the employment

»s to employees are
>d notice marked as

after being signed by
e, be posted immediately

60) consecutive days.

Y

that such notices are

materials.
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18.

2. Within twenty (20) days of receipt of this decision,

notify the Chair of the Commission of the steps the Respondent

has taken to comply with this order.

The remaining allegations in the Complaint are dismissed.

BY ORDER OF THE COMMISSION

Wl 4. Hasarl,

“~Millident A. Wasell

Chair Wasell, Commissioners Buchanan,
voted in favor of this decision.
Katz and Mastriani were not present.

DATED: February 27, 2003
Trenton, New Jersey
ISSUED: February 28, 2003

Chair

DiNardo, Ricci and Sandman
None opposed.

Commissioners




NOTICE TO EMPLOYEES

PURSUANT T
AN ORDER OF THE

PUBLIC EMPLOYMENT RELATIONS COMMISSION
AND IN ORDER TO EFFECTUATE THE POLICIES OF THE

NEW JERSEY EMPLOYER-EMPLOYEE RELATIONS ACT,
AS AMENDED,

We hereby notify our employees that:

WE WILL cease and desist from interfering with, restraining or coercing employees in the exercise of the
rights guaranteed to them by the Act, particularly by refusing|to provide their majority representative,
CWA, with relevant information concerning the employment status of asserted employees.

STATE OF NEW JERSEY
CO-H-97-298 (DEPARTMENT OF HUMAN SERVICES)
Docket No. (Public Employer)

Date: By:

This Notice must remain posted for 60 consecutive days from the date of posting, and must not be altered, defaced or covered by any other material.

If employees have any question concerning this Notice or compliance with its provisions, they may communicate directly with the Public Employment
Relations Commission, 495 West State Street, P.O. Box 429, Trenton, NJ 08625-0429 (609) 984-7372

APPENDIX "A"
d:\percdocs\notice 10/93




H.E. NO. 2003-6

STATE OF NEW JERSEY

BEFORE A HEARING EXAMINER
PUBLIC EMPLOYMENT RELATIONS

In the Matter of

STATE OF NEW JERSEY
(DEPARTMENT OF HUMAN SERVICES),

Respondent,

-and- Do

COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO
Charging Party.
SYNOPSTS

A Hearing Examiner of the Public
Commission recommends the Commission find
Jersey, Department of Human Services viola
Employer-Employee Relations Act, N.J.S.A.
from September 4, 1996 to March 4, 1997, b
information concerning the employment stat
were laid off and rehired in 1995 to the C
America. The Hearing Examiner finds that
potentially relevant to CWA’'s representati
employees. The Hearing Examiner finds tha
to timeliness, relevance and mootness are

A Hearing Examiner'’s Recommended

y

OF THE
COMMISSION
cket No. CO-H-97-298

Employment Relations

that the State of New
ted the New Jersey
34:13A-5.4a(1) and (5)

y failing to provide

us of four physicians who
ommunications Workers of
the information was

on of professional unit

t the State’s defenses as
not persuasive.

Report and Decision is not

a final administrative determination of the Public Employment

Relations Commission. The case is transfe
which reviews the Recommended Report and D
thereto filed by the parties, and the reco
which may adopt, reject or modify the Hear
fact and/or conclusions of law. If no exc
recommended decision shall become a final
or such other Commission designee notifies
days after receipt of the recommended deci
will consider the matter further.

rred to the Commission
ecision, any exceptions
rd, and issues a decision
ing Examiner’s findings of
eptions are filed, the
decision unless the Chair
the parties within 45
sion that the Commission
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BEFORE A HEARING EXAMINER
PUBLIC EMPLOYMENT RELATIONS

In the Matter of

STATE OF NEW JERSEY

(DEPARTMENT OF HUMAN SERVICES),

Respondent,

-and-

COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO

Charging Party.

Appearances:

For the Respondent, David Samson,
(George N. Cohen, Deputy Attorney

For the Charging Party, Weissman
(Judiann Chartier, Esq., of couns

On March 4,

AFL-CIO (CWA) filed an unfair practice cha

1997,

STATE OF NEW JERSE}

Do

the Communicati

4

OF THE
COMMISSION
cket No. CO-H-97-298

I

Attorney General
General)

& Mintz, Attorneys
el)

HEARTNG EXAMINER’S REPORT
AND RECOMMENDED DECIS

LON

rge with the Public

Employment Relations Commission against the State of New Jersey,

Department of Human Services (State or DHS

State violated sections 5.4a(1) and (5)l/

1/ These provisions prohibit public employers,
representatives or agents from:
restraining or coercing employees in
rights guaranteed to them by this act
negotiate in good faith with a majorj

"(1

of the New Jersey

their
Interfering with,
the exercise of the

Ity representative of

employees in an appropriate unit concerning terms and

conditions of employment of employees

in that unit, or

refusing to process grievances presented by the majority

representative."

ons Workers of America,

CWA alleges that the

c; and (5) Refusing to
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Employer-Employee Relations Act, N.J.S.A.
when sometime between July 1996 and June 1
refused to provide CWA with the employment
employed at the DHS Trenton Psychiatric Hg
that in March 1995, the State unilaterally
conditions of employment of the four physicians by laying them off
and immediately rehiring them at lower rat
also in violation of section 5.4a(1) and
pursuant to the State’s Motion for Summary
those allegations because I found they wer

New Jersey (DHS), H.E. No.

2000-8, 26 NJPE
Pursuant to that decision, on May 3, 2000,

on the remaining timely allegations.

]
A3

34:13A-1 et seqg. (Act)

997, the State failed or
status of four physicians
)spital. CWA also alleges

r changed the terms and

es of pay and benefits,
5). On April 18, 2000,
r Judgment, I dismissed

re untimely. See, State of

R 251 (931099 2000).

a hearing was scheduled

On May 3, 2000, an Order Scheduling Hearing was issued on

the remaining timely allegations.g/

On October 15, 1997 and January é, 2001, the State filed an

Answer and an Amended Answer denying thati

it violated the Act. The

State asserts that CWA’s request for the émployment status is

untimely; that the information is not relévant to CWA because

regardless of the doctors’ status -- indeéendent contractors or

special services employees -- CWA does not represent either status;

and, finally, since the State has provideﬁ the information, the

issue is moot.

The parties requested and were granted several postponements

of the hearing between April 2000 and November 2001, in

order to pursue voluntary resolution of the issues.

An

order scheduling this hearing was sent on November 30, 2001.
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On January 31, 2002, I conducted a hearing at which the
parties examined witnesses and presented ekhibits.i/ Post-hearing
briefs were filed by May 20, 2002. Based ﬁpon the entire record, I
make the following:
FINDINGS OF FACT
In addition to the findings from

his hearing, I rely on

the following facts found in State of New Jersey (DHS), H.E. No.

\

2000-8, 26 NJPER 251, 252, 253 (9431099 200%)
1. The State and CWA (Professional Unit) are
parties to a collective negotiations agreement
which includes physician specialists and clinical
psychiatrists.
2. By letter dated February 3, 1 95, the State
notified Physician Specialists Irfan Hug, Ghousia
Hashmi, Sarla R. Chhabria and Clinical
Psychiatrist Nirmala Yarra-Karnam that ’'due to
fiscal and budgetary constraints L . . [their]
positions [at the Trenton Psychiatric Hospltal]
were being terminated, effective March 3, 1995.
CWA Representative John McCool was sent a copy of
each letter.

3. All four doctors had been ass gned to the
Medical Officer on Duty Program ( OD) prior to
their layoff.

5. On about March 3, 1995, the four physicians
agreed to perform medical services for DHS.

Representative Jenna Gledhill-Huff] submitted a
group grievance alleging that: ‘On 3/3/95,
Trenton Psychiatric Hospital violated above
stated Article XL by changing the| terms and
conditions of the Medical Doctors in the M.O0.D.
Program. '’

6. On March 17, 1995, [CWA LocalF104O Staff

31, 2002; "C- " refers to Commission exhibits; and "CP- "

\
|
|
3/ "T- " refers to the transcript of the hearing on January
refers to Charging Party’s exhibits.

|

\

\
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7. On May 1, 1995, DHS Hearing officer Paul
Gulli conducted a step 1 grievance meeting.
|

8. On May 2, 1995, Gulli denied ﬁhe grievance
(step 1 Answer) on three grounds

9. On June 7, 1995, DHS' Employe Relations
Coordinator Anita Avolio denied the grievance at
step 2.

to the Department of Personnel’s Division of
Appellate Practices and Labor Relations.
Gledhill-Huff’s letter acknowledges her receipt
of the step 1 and 2 decisions, together with ‘all
pertinent documents.’ In the appeal, she
revealed that she knew that after| the layoffs,
the doctors were offered ’. . . the same
appointment at an hourly rate of pay. . . . They
would work 24 hours a week (part-time), and their
benefits would be maintained through COBRA.’
Gledhlll Huff stated that the State’s action was
gaining unit,
he negotiated

. a method of eroding the ba
and a violation of Article XL of
contract.’

These facts were developed on the record in this hearing:

Special services employees are hired on an hourly basis and

10. On October 30, 1995, CWwA appegled the matter

do not have an official classification und r the Civil Service

the 1980s and into the 1990s, CWA had a di

Statute or Department of Personnel (DOP) r gulatlons Throughout
pute with the State

received written assurance from the Commis

regarding these employees. Litigation enstued; CWA eventually
ioner of the DOP that the
State would not use special services employees. Relying on the
assurance, CWA believed that the State was‘no longer hiring special
services employees (T28-T29).
Steven Weissman is the attorney fFr CWA (T14). 1In the

Spring of 1995, Gledhill-Huff advised Weisfman about the layoff of
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the four doctors and that they were contin

independent contractors or consultants (T1

uing to work as either

4) . Weissman advised Huff

that if they were in either of these two employment classifications,

there was very little CWA could do since s
managerial prerogative in New Jersey (T14-

About a year later, in the Spring
called Weissman again at the doctors’ requ
with him (T15). At the meeting, Weissman
the accuracy of the independent contractor
(T15-T16). He suspected that the doctors

On July 17, 1996, Weissman sent a
David Collins of the Governor’s Office of
advising him that CWA had recently learned
had been laid off, they continued to perfo
been working the same hours, but received
that they were not being treated as indepe
paid as employees of the DHS (CP-1; T17-T1i
that the February 1995 layoff was an unlaw
the Union and the negotiated agreement, an
back pay and back dues (CP-1; T17-T18).

In correspondence dated July 29,
Weissman that he would look into the matte
Weissman learned

In August 1996,

Collins that

it was [Collins’] unde

were being used as consultants or independ

ubcontracting is a
T1l5) .

of 1996, Gledhill-Huff
est to set up a meeting
learned enough to guestion
consultant label
might be employees (T16).
letter to Deputy Director
Employee Relations (OER)
that after the doctors

rm the same duties and had
lower wages and benefits;
ndent contractors but were
8) . Weissman asserted
ful attempt to circumvent
d requested reinstatement,
Collins advised

1996,

r (CP-2; T21).
in a conversation with
rstanding that the doctors

ent contractors" (T22).
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Weissman advised Collins that if they were

6.

inot so employed then they

had been unlawfully laid off and their empﬁoyment conditions had

been improperly changed (T22).

By the end of 1996, Weissman had not been informed of the

State’s determination or understanding of

khe doctors’ employment

status (T23). On January 6, 1997, Weissmap renewed his request to

Collins (T23-T24; CP-3). Weissman wrote:
By letter dated July 29, 1996 you
you would look into this matter a
me. CWA has held off filing any
based upon your letter. However,
confirm that the doctors in quest
independent contractors and are n
the State performing bargaining u
will be compelled to file an unfa
charge on their behalf with PERC.
[CP-3]

Welissman heard nothing from Colli
filed this unfair practice charge (T25).
up to the charge, Collins was the deputy d
Collins predeceased the hearing and was un
On January 8, 2001, Collins executed a cer
he attached a copy of Weissman’s January 6
Collins’

handwritten annotation: "1/9/97 T

services" (T5; C-2; attached Certification

Weissman denies that the January 9, 1997 c
T27, T31, C-1). I credit Weissman on this
he first learned from a State deputy attor
regarded the doctors as special services el

exploratory conference in June 1997 (T27,

advised me that
nd get back to
legal actions
unless you can
ion are in fact
ot employed by
nit work, CWA
ir practice

ns. On March 4, 1997, CWA
During the period leading
irector of the OER.
available as a witness.
tified statement to which
th letter, upon which was
old Steve they are special
of David Collins).
onversation occurred (T25,
fact. Weissman claimed
ney general that the State
mployees at a Commission
r29-T30,

T32). On March
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4, 1997, Weissman asserted that the State
CWA about the doctors’ status.
concerning the controversy surrounding the

services. Weissman testified: "If Mr. Col

these doctors were being used as special s
would have been like waving a red flag in
On July 3, 1997, Weissman filed an appeal
the use of special services for the doctor
timing of the unfair practice charge and t
consistent with Weissman’s June 1997 disco
that the doctors were employed under speci
ANALYSTS

I recommend that the State violat

4, 1996 to March 4, 1997, by failing to pr

concerning the employment status of the fo

rehired in 1995. The State’s arguments as

and mootness are not persuasive.
N.J.S.A. 34:13A-5.3 requires part

times and negotiate in good faith with res

disciplinary disputes, and other terms of

also empowers an employee organization sel

employees in a negotiations unit to be the

of all the employees in that unit. The ma

I credit W

7.
ﬁad not yet responded to
eissman’s testimony
State’s use of special
lins had said to me that
ervices employees that
front of my face" (T31).
with the DOP protesting
s (CpP-4; T28-T30). The
he DOP appeal is
very of the information

al services.

ed the Act from September
ovide information
ur doctors laid off and

to timeliness, relevance

ies to
pect to grievances,
employment." Section 5.3
ected by a majority of

exclusive representative

represent all negotiations unit employees

whether an employee is a union member. Ai

fairly, regardless of

public employer must

"meet at reasonable

jority representative must
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provide information requested by the major
it can carry out its representational duti

The Developing Labor Law, 856-858

(4th ed.

An employer’s refusal to supply r
unfair practice and violates N.J.S.A. 34:1

derivatively, 5.4a(l). The employer’s dut

the circumstances of the particular case."

Ed., P.E.R.C. No. 81-119, 7 NJPER 235 ({12

I

Jersey (Dept. of Higher Ed.), P.E.R.C. No.

(Y18187 1987); Burlington Cty. Bd. of Chos

8.
ity representative so that
es. Hardin and Higgins,
2001).

elevant information is an
BA-5.4a(5) and

y to disclose "turns upon

See Shrewsbury Bd. of

105 1981); State of New

87-149, 13 NJPER 504, 505

en Freeholders and CWA,

P.E.R.C. No. 88-101, 14 NJPER 327 (918121

208 (9183 App. Div. 1989) ("Burlington Cty.

1988), aff’d NJPER Supp.2d

"); Morris Cty., P.E.R.C.

No. 2003-22, 28 NJPER

_ (9 2002) ;

J.T.

Case Co. v. NLRB, 253

F.2d 149, 41 LRRM 2679 (7th Cir. 1958); Kr

oger Co., 226 NLRB 512, 93

LRRM 1315 (1976).

In State of N.J.

NJPER 752 (918284 1987), recon. den. P.E.R

841 (918323 1987), aff’d NJPER Supp.2d 198

Commission stated:

As majority representatlve
right to information in the emplo
which is relevant to a grievance.
Bd. of Ed., P.E.R.C. No. 81-119,
(12105 1981), relying on federal
held that an employer must supply
we find a probability that the in
potentially relevant and that it
to the union in carrying out its
duties. Id. at 236. Relevance i
is determined under a discovery-t
not a trial-type standard, see N

(OER) and CwWa, P.

CwWA h@

7

E.R.C. No. 88-27, 13

.C. No. 88-45, 13 NJPER

(9177 App. Div.